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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Cctober
10, 1995, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.123(b) and 91.13(a).? The

The initial decision, an excerpt fromthe hearing
transcript, is attached.

’Section 91.123(b) provided:
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| aw j udge wai ved the Adm nistrator's 30-day proposed suspensi on
of respondent's comercial pilot certificate, as respondent had
filed a tinely NASA report. We deny the appeal.

The Adm nistrator's conplaint stermed froma landing into
Bur bank, CA airport by respondent (as flight instructor) and a
student pilot.® The |aw judge found that respondent was issued
an instruction to land a Cessna 172 on runway 8 and thereafter to
hol d short of intersecting runway 15. According to the
transcript of the conversation between air traffic control (ATC
and respondent (and admtted by respondent, see Tr. at 85), both
respondent and his student answered the controller's instruction
with "one two two roger” (122 being the last three digits of the
aircraft's nunber). Respondent testified that he had not heard
that part of the clearance directing himto hold short after
| anding. The controller testified further that, as the aircraft
cane over the runway, it was high and fast. Concerned that
respondent would not hold short and, possibly, that he m ght need
to execute a go-around, the controller asked respondent to verify
(..continued)

(b) Except in an energency, no person nmay operate an

aircraft contrary to an ATC instruction in an area in which

air traffic control is exercised.
Section 91.13(a) reads:

(a) Aircraft operations for the purpose of air navigation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

The Adm nistrator's order charged that respondent was carel ess.

3Respondent was instructing on instrument procedures. The
student had a private pilot certificate.
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that he would hold short of runway 15. Respondent admtted
hearing that instruction (Tr. at 86-87), and again answered "one
two two." Exhibit J-1.% He testified that he was unable to
respond otherwise to the controller, being occupied with |anding
at the tine.

Respondent, who | anded the aircraft (Tr. at 88), failed to
hold short of the runway. A United Airlines 737 passenger-
carrying flight, taking off on intersecting runway 15 at the sane
time the Cessna was | anding on runway 8, avoided the Cessna only
by drastically increasing the angle of its ascent.’

At the hearing, respondent offered a nunber of affirmative
defenses, all of which were rejected by the |aw judge.

Respondent raises two of them on appeal.

Respondent argues that various requirenents for sinultaneous
use of intersecting runways were not followed by the controller
in this instance. These requirenents have to do with |l ength of
runway, aircraft involved, and wind direction. Initially, we
note that we fail to see why in this case, even if we assune that
t hese requirenents applied and were not net, we should excuse

respondent's failure to abide by a clearance.®

‘Respondent also testified that he did not tell an FAA
i nspector investigating the incident that he could not hold
short. This contradicted testinony fromthe inspector and a
concurrent neno of a phone conversation to this effect. Exhibit
G2, Tr. at 71.

The controller's takeoff clearance to the 737 was audi bl e
to respondent (see Exhibit J-1 and Tr. at 87), but respondent
testified that he had not heard it.

°For exanple, respondent did not testify that he knew of any
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Regardl ess, the Adm nistrator has denonstrated, and the | aw
judge properly found, that respondent failed to show that
applicable requirenents were violated. Respondent failed to
rebut the Adm nistrator's evidence that one referenced docunent
(the Airport Facility Directory) did not direct ATC activity, but
was information for pilots. The controller also testified,
unrebutted, that Burbank was approved for sinmultaneous operations
on intersecting runways, and his supervisor testified,
unrebutted, that the controller acted correctly.’

In this same vein, respondent also argues that the Airman's
| nformati on Manual required that controllers obtain
acknow edgnents fromboth pilots. Yet again, that publication is
not a governing docunent for the controller, but information for
pilots. Tr. at 41. Moreover, acknow edgnents were obtai ned.

Respondent's argunent that the Air Traffic Controller's
Handbook required the controller to obtain readbacks, rather than
si npl e acknow edgenents, is respondent’'s best argunent, but as
the | aw judge found, this argunent nust fail because the readback
requi renent was not shown to have been in place when this
(..continued)
of these requirenents at the tinme or relied on them Further,
even if he knew for a certainty that sinmultaneous operations were
not permtted at Burbank, this know edge woul d not authorize
respondent to ignore a hold short clearance.

‘I'ndeed, the record supports a finding that the controller
t ook prudent action in the circunstances by asking respondent to
verify that he would hold short. Although respondent clains that
this query canme when he was touching down, the controller and his
supervisor testified that the query was nade when respondent

still had tinme to |l and, holding short, or to nmake a safe go-
ar ound.
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incident occurred. See Tr. at 26-27. Accordingly, these various
publ i cations do not establish any error on the part of the
controller or any basis to reduce or dism ss the charges agai nst
respondent.

Second, respondent argues that he was not the pilot in
command and, therefore, should not be held cul pable for the
violation. Respondent, however, admtted he was pilot in command
in his answer to the conplaint, the |l aw judge specifically
acknow edged that adm ssion tw ce during the proceedi ngs, and
respondent at no tine contested the | aw judge's statenents or
subsequent finding. Tr. at 5, 107, 113. He may not do so now.®

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied; and

2. The initial decision is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

W al so agree with the Administrator that Administrator v.
Strobel, NTSB Order EA-4384 (1995), is not on point and that the
student's status and type of operation being performed does not
affect that of respondent as flight instructor and pilot in
command.




